
STATE OF NEI,] YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Es ta te  o f  G ladys  F .  A r i es

AEFIDAVIT OF MAIIING

for Redeterminat ion of a

of a Determinat ion or a

Personal fncome Tax

under Art ic le 22 of the

for the Year 1972.

Def ic iency or  a

Refund of

Tax law

Revis ion

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Estate of  Gladys F.  Ar ies,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

f o l l o w s :

Estate of  Gladys F.  Ar ies
c/o S.  Wi l l iam Fr iedman
11 Thi rd St .
Rye,  NY 10580

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

pe t i t i one r .

Sworn to before me this

o f  December ,  1980.12!h day



STATE OF NEW YORK
STATE TAX COMMISSION

In the l{atter of the Petition

o f

Estate of Gladys F. Ar ies

AFFIDAVIT OF MAILING

for  Redeterminat ion of  a

of  a Determinat ion or  a

Personal  fncome Tax

under Ar t ic le  22 of  the

for  the Year 7972.

Def ic iency or  a Revis ion

Refund of

Tax Law

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  rpon S.  Wi l l iam Fr iedman the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrapper addressed as fo l lows:

Mr.  S.  Wi l l iam Fr iedman
11 Thi rd St .
Rye, NY l-0580

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f i -c ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the representative of

the petit ioner herein and that. the address set forth on said vJrapper is the last

known address of  the representat ive of  the pet i t ioner .

,rt' 
)

Sworn to before me th is

day  o f  December ,  1980 .



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 ? 2 2 7

December  12 ,  1980

Estate of  Gladys F.  Ar ies
c/o S.  Wi l l iarn Fr iedman
11  Th i rd  S t .
Rye,  NY 10580

To the Executors:

Please take not ice of  the Decis ion of  Lhe State Tax Commission enclosed
herewi th.

You have nold exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Coumission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dep t .  Taxa t i on  and  F inance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518)  457-6240

Very truly yours,

STATE TAX COUMISSION

Peti t ioner '  s Representat ive
S. Wil l iam Friedman
11 Th i rd  S t .
Rye, NY 10580
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ESTATE OF GIADYS F. ARIES

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Personal  Income Tax under Ar t ic le  22
of  the Tax Law for  the Year 1972-

DECISION

Pet i t . i one r ,  Es ta te  o f  G ladys  F .  A r i es ,  c /o  S .  W i l l i am F r i ed rnan ,  Esq . ,  11

Third Street ,  Rye,  New York 10580,  f i led a pet i t ion for  redeterminat ion of  a

def ic iency or  for  refund of  personal  income Lax under Ar t ic le  22 of  the Tax

I,aw for the year 7972 (FILe No. 19473).

A formal  hear ing was held before h l i l l iam J.  Dean,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,  New

York on October 29,  L979 at  2: ,30 P.M. Pet i t ioner  appeared by S.  I . / i l l iam

Fr iedman,  Esq.  The Audi t  Div is ion appeared by Ralph Vecchio,  Esq.  (Frank

Lev i t t ,  Esq .  ,  o f  counse l ) .

ISSI]E

Whether the appropr iat ion award by the Court  of  Cla ims to the estate of

the decedent  property  owner was taxable as income in respect  of  a decedent

pursuant  to sect ion 691 of  the Internal  Revenue Code,  or  const i tu ted proceeds

earned by the estaLe which qual i f ied for  a s tepped-up basis  pursuant  to sect ion

1014  o f  t he  Code .

FINDINGS OF FACT

1.  On Apr i l  11 ,  L977,  the  Aud i t  D j -v is ion  issued a  Not ice  o f  Def ic iency

to pet i t ioner,  the Estate of Gladys F. Ar ies, assert ing addit ional taxes in

t h e  a m o u n t  o f  $ 1 2  1 6 7 8 . 9 5 ,  p l u s  i n t e r e s t  o f  $ 3  1 7 9 3 . 1 6 ,  f o r  a  t o t a l  o f  $ 1 6 , 4 7 2 . L 1 .
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The posi t ion of  the Audi t  Div is ion was seL for th in  the accompanying Statement

of  Audi t  Changes,  as fo l lows:

"Since it was not shown why the remaining portion of a condemnation
award should be excluded from the New York State Income Tax
Fiduciary Return of  the Estate of  Gladys F.  Ar ies,  the balance
o f  t h e  a w a r d  ( $ 6 7 , 7 0 1 . 0 0 )  a n d  i n r e r e s t  ( 9 1 4 , 8 5 4 . 0 0 )  h a s  b e e n
inc luded on the 1972 Fiduciary Return."

2.  The Audi t  Div is ion conceded at  the formal  hear ing that  the in terest

on the award had been properly reported by petit ioner on th:e 7972 New York

State fncome Tax Fiduciary Return,  and fur ther ,  that  the award was a capi ta l

asset .  Thus,  the only issue remain ing unresolved is  whether  the award const i tu ted

income in respect  of  a decedent .

3.  Gladys F.  Ar ies (Lhe "decedent ' t )  and Sylv ia Neid ich owned approximately

A.542 acres of  real  property  s i tuated on the easter ly  s ide of  Centra l  Park

Avenue,  in  the c i ty  of  Yonkers,  Westchester  County,  which they acquired by

means  o f  f ou r  deeds  da ted  1951 ,  7952 ,1957  and  7966 .  I n  1968 ,  sa id  p rope r t y

was appropr iated by New York State pursuant  to sect ions 30 and 349-c of  the

Highway Law, and decedent received a partial payment therefor in the sum of

$341969.00,  which amount  exceeded her  cost  basis  of  the property .

o f

f o r

4.  On February 20r  7969,  decedent  and Sylv ia Neid ich f i led in  the Court

Cla ims a c la im against  New York State for  a greater  amount  of  compensat ion

the State 's  appropr iat ion of  thei r  property .

5 .  G ladys  F .  A r i es  d ied  on  December  2 ,  L97 I , naming as executor  of  her

deceased .  The  successo rEstate her  husband Ernest  J .  Ar ies,  who is  now also

executors are Peter  L.  Ar ies and L inda A.  Fr iedman.

6. On January 18, 1972, a decision qras rendered by the Court  of  Claims,

awarding to claimants direct damages in the amounL of $205r34O.00, plus interest

thereon o f  $30r163.15 .  Pursuant  to  the  judgment ,  a  payment  o f  $671701.00  was
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made to pet i t ioner  represent ing the balance of  decedent 's  share of  the condemna-

t i on  award ,  p lus  $14 ,854 .00  i n  i n te res t .

7.  Pet i t ioner  repor ted the c la im of  decedent  at  i ts  fu l l  va lue,  namely

$67 ,701 .00 ,  on  deceden t r s  Fede ra l  es ta te  t ax  re tu rn l  t he  c l a im  was  s im i l a r l y

inc luded in the computat ion of  New York State estate taxes.  I t  is  pet i t ioner 's

posi t ion that  there was no capi ta l  gain real ized because of  the operat ion of

the stepped-up basis  ru le of  se i t ion 7074 of  the fnternal  Revenue Code,  that

is ,  the basis  of  the award was exact ly  equal  to  the amount  received.

8.  The legal  fees incurred and paid by pet i t ioner  in  connect ion wi th the

condemna t i . on  p roceed ing  to ta led  $5 ,890 .00 .

CONCTUSIONS 0F LA\II

A. That  the New York adjusted gross income of  a res ident  ind iv idual  is

def ined by sect ion 612 of  the Tax Law as such indiv idual 's  Federal  adjusted

gross income for  the taxable year ,  wi th cer ta in New York modi f icat ions not

he re in  a t  i s sue .

B. That sect ion 691 of the fnternal Revenue Code sets forth the general

rule for inclusion in gross income of i tems of income in respect of a decedent,

as  fo l lows:

" (a ) (1 )  The  amoun t  o f  a l l  i t ems  o f  g ross  i ncome in  respec t  o f  a
decedent  which are not  proper ly  inc ludib le in  respect  of  the
taxable per iod in  which fa l ls  the date of  h is  death or  a pr ior
pe r i od . . .  sha l l  be  i nc luded  i n  t he  g ross  i ncome,  f o r  t he  t axab le
year when received,  of  :

(A)  the estate of  the decedent ,  i f  the r ight  to  receive
the amount  is  acquired by the decedent 's  estate f rom the decedent ;

(B)  the person who,  by reason of  the death of  the decedent ,
acquires the right to receive the amount, if the right to
receive the amount  is  not  acquired by the decedent 's  estate
f rom the decedent l  or

(C) the person who acquires f rom the decedent  the r ight  to
receive the amount  by bequest ,  devise,  or  inher i tance,  i f  the
amount  is  received af ter  a d is t r ibut ion by the decedent 's
es ta te  o f  such  r i gh t . "
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Treasu ry  Regu la t i on  sec t . i on  1 .691 (a ) - f ( b )  f u rn i shes  a  gene ra l  de f i n i t i on

for  the term t t income in respect  of  a decedent t t :

" . . . t hose  amoun ts  t o  wh i ch  a  deceden t  was  en t i t l ed  as  g ross
income but which were not properly includible in computing his
taxable income for the taxable year ending with the date of his
death or  for  a prev ious taxable year  under the method of  account ing
employed by the decedent . . .  Thus,  the term inc ludes - -

(1)  A11 accrued income of  a decedent  who reported h is
income by use of  the cash receipts and d isbursements method;

(2)  Income accrued sole ly  by reason of  the decedent 's
death in  case of  a decedent  who reports  h is  income by use of  an
accrual  method of  account ing;  and

(3) Income to which the decedent had a contingent claim at
the t i rne of  h is  death."

C.  That  case law has d is t inguished the fo l lowing two s i tuat ions:

(1)  Decedent  sold property  pr ior  to  h is  death,  but  the proceeds of  the sale

were received by h is  estaLe.  (2)  The economic act iv i t ies in  connect ion wi th

a sale occurred dur ing decedent ts  l i fe t ime,  but  the sale was not  consummated

until after his death. The courts have deemed it pertinent to inquire whether

the income received af ter  death was at t r ibutable to the economic act iv i t ies

and ef for ts  of  decedent  dur ing h is  l i fe t ime,  but  the cruc ia l  quest ion is

whether the status of the transaction giving rise to the income was such at

the date of death that decedent had a right to the income at the tine. Absent

such a r ight ,  no mat ter  how extensive were decedent 's  economic act iv i t ies

pr ior  to  h is  death,  the income is  not  income in respecL of  a decedent ;  conversely,

where such r ight  came into being pr ior  to  the date of  death,  the income const i -

t u tes  i ncome in  respec t  o f  a  deceden t .  Keck  v .  Commiss ione r ,  415  F .2d  531

( 6 t h  C i r .  1 9 6 9 ) ,  r e v ' g ,  4 9  T . C .  3 1 3  ( 1 9 6 7 ) ;  T r u s r  C o .  o f  G e o r g i a  v .  R o s s , 3 9 2

F.2d 694 (5 th  C i r .  1967) ,  a f f 'g ,  262 E.  Supp.  900 (N.D.  Ga.  L966) ;  Rev .  Ru l .

7 8 - 3 2 ,  1 9 7 8 - 1  C . B .  1 9 8 .  A c c o r d ,  C o m m i s s i o n e r  v .  L i n d e , 2 7 3  F . 2 d  I  ( 9 t h  C i r . ) ,

c e r t .  d e n i e d ,  3 4 8  U . S .  8 7 1  ( 1 9 5 4 ) ;  E s t a t e  o f  H a r r y  B .  S i d l e s ,  6 5  T . C .  8 7 3 ,

a f f 'd  8 th  C i r . ,  in  unpub l ished op in ion ,  January  14 ,  1977.
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D. That upon the fil ing of the appropriation map by the State in the

office of the county clerk of the county wherein the property was situated,

title to the property vested in the State of New York. Eminent Domain Procedure

Law Sec t i on  4O2 .  T .  Jack  Fos te r ,  25 T . C .  M e m o .  1 3 9 0 ,  t 4 2 5  ( 1 9 6 6 ) .

Ti t le thus passed and decedent received part ial  payment for the appropria-

t ion pr ior to the date of her death.

E. That  the appropr iat ion award by

in respect  of  a decedent  and was taxable

t ion for  the State 's  tak ing of  her  real

death;  she was ent i t led,  at  a min imurn,

o f f e r .

the Court  of  Cla ims compr ised income

as such.  Decedent 's  r ight  to  compensa-

estate came into being pr ior  to  her

to the amount  of  the State 's  in i t ia l

Pet i t ioner  could therefore not  avai l  i tse l f  o f  the stepped-up basis

p rov i s i on  o f  sec t i on  1014  o f  t he  Code .

F. That the expenses incurred by petit ioner in connectj-on with the

Iit igation undertaken to increase the amount of the award were capital expendi-

t u r e s d e d u c t i b I e f r o m t h e a m o u n t o f t h e a w a r d . '

6 0  T . C .  6 9 4 ,  a f f ' d  m e m . ,  5 1 1  F . 2 d  1 1 6 2  ( 4 r h  C i r .  1 9 7 5 ) ;  T .  J a c k  F o s r e r ,  s u p r a

a t  1427 .

G. That  pet i t ioner  is  ent i t led to deduct  estate taxes paid which are

at t r ibutable to the condemnat ion award,  in  accordance wi th sect ion 691(c)( f )

of the Internal Revenue Code.

H. That the pet i t ion of the Estate of Gladys F. Ar ies is granted to the

extent that the $14r854.00 interest pay.ment was already included by pet i t ioner

on i ts Income Tax Fiduciary Return for 7972; that the $67r701.00 condemnation

award const i tutes a capital  gain; that pet i t ioner is ent i t led to deduct from

the amount of the award 1egal fees and estate taxes paid as indicated in
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Conclusions of Law "F" and ' rG"; that the Audit  Divis ion is hereby directed to

accordingly modify the Not ice of Def ic iency dated Apri l  11, 7977; an.d, that,

except as so granted, the pet i t ion is in aII  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

0EC 1 z r9B0


